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or to such other plzce and with such other coples as either pany may designate as to itself 
by unnen norice Io [he other parry Notices sen1 as provid-d heretn shall be deemed 
given on the dale received by the recipient If a recipient relects or refuses 10 accept a 
norice given pursuant to ths Section, or if a notice is nor deliverable because of a 
chaiged address or fax number of whch no nohce wag given in accordance with the 
provisions hereof, such notice shall be deemed to be received two ( 2 )  days after such 
notice was mailed (whether as the actual notice or as the confirmation of a faxed notice) 
in accordance with the terms hereof 

9 5 Choice of Law Ths Agreemenr shall be consmed and 
interpreted. and h e  nghts of the panies shall be determmed, i n  accordance with the 
B a h p t c y  Code and the substantive laws of the Stare of New York for contracts 
expected and likely to be performed solely w i t h  such state without regard to the conflict 
of jaws pnociples thereof or of any other jurisdiction 

9 6 Enrue Aereement. Amendmenrs and Waivers This Agreement 
(includmg the schedules and exhbits hereto) and the other Transaction Documents 
constitute the entue agreement between the parties penaming to the subject matter hereof 
and supersede all prior agreements, understandings, negotiations, and discussions, 
whether oral or wnnen, of the pames. No supplement, modificahon or waiver of t h ~ s  
Agreement (rncluding any schedule hereto) shall be bindmg unless the same is executed 
in wnting by all parties. No waiver of any of the provisions of t tus Agreement shall be 
deemed or shall conshtute a waiver of any other provision hereof (whether or not 
smilar), and no such waver  shall constitute a continuing waiver unless o t h e w s e  
expressly provided. 

9 7 No Recourse APainst Thud Panles. Buyer agrees for itself and for 
all  of its officers, duectors, shareholders, Affiliates. attorneys, agents and any other 
parties making any claim by, through or under the rights of such persons (collectively, the 
“Buyer Group”) that no member of the Buyer Group shall have any rights agalnst any 
creditor, officer, director, shareholder (other than Sellers themselves), Affiliate, attorney 
or agent of Allegiance (each, individually, a Won-Recourse Person”) for any damages, 
suits, claims, proceedmgs, fines, judgments, costs or expenses (mcluding attorneys’ fees 
and incidental, consequenlial or p w l i v e  damages) (collectively, ‘2-’’) hat any 
Buyer Party may suffer in  connection with this Agreement If any member of the Buyer 
Group makes a claim against any person or entity other than Buyer that is not a Non 
Recourse Person (a ‘Third Person”) that in any way gives nse to a c l m  by such T h d  



Parr). agdinsr z r y  NonRrcaurse Person assenmg that such yon-Recourse Person is or 
me! be liable 10 Such Third P a 1 7  wit-  respect to any Losses ansmg m connection with 
Lus Agreement (whether by  w a v  n i  ~ndernnification. conkbution, or otherwise on any 
l h e o y  whatever) (a  ‘Claim Over”). such member of the Buyer Group shall reduce or 
credit a p n s t  any!udgmeni O i  settlement such member of the Buyer Group may obtam 
apamsl such Thud P a p  Lie full amount of a n y p d p e n t  or settlement such Thrd  Party 
m a y  obtain against the KowRecourse Person on such C l a m  Over, and shall, as part of 
mi settlement with such Third Pan?, obtain from such Thud Parry for the benefit of such 
Non-Rccourse Person a satisfaciion in full of such Thud Parry’s Claim Over agamst the 
”on-Recourse Person The prowsrons o f  this Seciion 9 7 ,  however. shall not apply as to 
my frdud claims 

9 8 Counterpans This Agreement may be execuied in two or more 
counterparts, each of which shall be deemed an onginal, but all of whch together shall 
constirule one and the same instrument Delivery of an executed counterpan of a 
sigmu:e page to this Agreement by  relecopy shall be as effective as delivery of a 
manually executed counterpart of this Agreement. In proving this Agreement, i t  shall not 
be necessary io produce or account for more than one such counlerpart signed by the 
pam, agamst whom enforcement is sought 

9 9 Confidentialitv Prior io the Closing and after any termination of 
t h s  Agreement, the provisions of the Confidentiality Agreement shall contmue m full 
force and effect; provided, however, that effective as of the date hereof the provisions of 
the Confidentiality Agreement restnctmg Buyer and its Afiliates from discussing the 
transaction contemplated by t h ~ s  Agreement with thud parties shall no longer apply 
Afier the Closmg, Buyer shall no longer be subject to the provisons of the 
Confidentiality Agreement, except to the extent the confidential mformation specifically 
relates to Shared Technologies In the event of any conflict between the provisions of 
this Agreement and the Confidenhality Agreement, the provisions of this Agreement 
shall prevail From and after the Closing, Sellers agree to keep confidential all 
confidenhal dormat ion  relahng to the Business, and agree not to disclose such 
information except as required by Law Notwithstandmg anything herem to the contraq. 
Buyer and Sellers (and each Affiliate and person actmg on behalf of any such party) 
agree that each party (and each Representahve of  such party) may disclose to any and all 
persons, without limitauon of any kmd, the tax treatment and tax structure of the 
msac t ion  and all matenals of any kmd (including opinions or other tax analyses) that 
are provided to such party or such person relatvlg to such tax treatment and tax smcture. 
except to the extent necessary to comply with any applicable federal or state secunties 
laws This authorization is not intended to p e m t  hsclosure of any other mformabon, 
mcludmg (i) any portion of any matenals to the extent not related to the tax treatment or 
tax structure of the transaction, (ii) the identihes of  participants or potential participants 
in the transachon, (iii) the existence or status of any negotiations, (IV) any pncing or 
financial mformation (except to the extent such pricing or financial Information is related 
to the tax treatment or tax structure of the transaction) or (v) any other term or detail not 
relevant to the tax treatment or the tax structure of the transaction 
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9 10 ~ n v d l i d i l Y  If anyonc or more of the provislons contained i n  tius 
.<freemen l o h e r  than any of the proviilons contamed in Anicle 11 or .Qicle I l l  hereon 
or ir an? o m 1  ulslrument reiened lo  herein. shall. for a n y  reason. be held to be mvalid. 
t l l e fa l  or unenforceable in  anv rcspect. the panies shall use tkeu best effons. mclud~ng 
rhc m e n r h t n l  o r  th is  Agreement. to ensure that lbds Apeemeni shall reflect as closely 
a i  pracllceble :ne inient o r  me parties hereto on the oaie hereof 

0 I I h e a d n e  l'hr t 3 h k  of contenis and the heading. of tk Anicler 
2nd Seciion: hereu: are imened io: convenience a i  reierence only and are not inienoed to 
k pin of. or io  efieci [ne me~ning or  inicrprciation of. this AFeemenl 

0 1 2  Exciunke  Jurisd!ition ~ . ' i i t o u  limiting a n y  pa*'s nghi to 
appeal a n y  orde: of the Bdnkruptcy Loun. (a )  the Banmptcy Coun shall retan exclusive 
j lui~dicuon io enforce the terms of this Agreement and to decide any clams or dispures 
which may anse or result from. or be connected with, Lhis Agreement any breach or 
defdult  hrreundri .  or the irdn~ditions conicmplaied hereby, and (b) any and  all  claims, 
actions, causes of action, suits and proceedmgs related to the foregoing shall be filed and 
maintained only in  the Bankruptcy Coun ,  and the parties hereby consent to and subrmt to 
the junsdiction and venue of h e  B h p t c y  Coun and shall receive noiices at such 
locations as indicated m Secrion 9 4 hereof 

9 13 
waiYes any nght to tnal by J U Q  i n  any ac~ion, matter or proceeding regarding dus 
Agreement or any provision hereo: 

Wave: of h e h t  to Tnal bv Juri Each parry to this Agreement 

9 ~ 1 4  Specific Performance Each of the panies kre to  acknowledges 
that h e  other party hereto would be meparably damaged m the event any of the 
provisions of dus Agreement were not petformed m accordance with theu specific terms 
or were o t h e m s e  breached Accordingly. each of the parties hereto shall be entitled to 
an injunction or injunctions to prevent breaches of the provisions of ths  Agreement and 
to enforce specifically this Agreement and the terms and provisions thereof rn any action 
mstiruted m any c o w  of the Umted States or any state thereof having StIbJeCt matter 
junsdction, m addtion to any other remedy to whch the panies may be entitled, at law, 
in equity or pursuant to h s  Agreement. 

9 15 CoUnMg If the due date for any action to be taken under ths 
Agreement (mcludmg the dehvery of notices) i s  not a Busmess Day, then such actlon 
shall be considered timely taken if performed on or pnor to the next Business Day 
followmg such due date 

9 16 Service of Process. Each party urevocably consents to the service 
of process m any action or proceedmg by receipt of mailed copies thereof by national 
couner semce  or registered Umted States mail, postage prepaid, r ehm receipt requested, 
ro 11s address as specified in or pursuant to Section 9.4 hereof However, the foregoing 
shall not lmi t  the right of a party to effect service of process on the other party by any 
other legally available method. 
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9 I 7  Time of  Essence. Effectiveness of rhe Closine Date With regard 
lo all dates and tune penod: \el ionh or referred to i n  this Ayeement, time is of the 
essence I n  the even1 the Clo‘inp Date occurs prior to the occurrence of the Early 
Funding Dale, for purposes of Anicle 11, Sections 6 I ,  7 I, 7 2,  7 3, and S.1 ,  al l  references 
to Eariv Funding Date shal’ be replaced with references to the Closlng Date 

9 I 6  Exhibits and Schedules The Exhibits and Schedules attached to, 
delivered ~ i t h  and identified io h s  Agreement are a pan of ths Agreement the same as 
i l  fully SKI forrh herein a n d  a l l  references herein to any Section of this Agreement shall be 
deemed Io include a reference lo any Schedule named therein Any disclosure made m 
an! Schedule to ths Agreement wtuch is applicable lo another Schedule to thls 
Agreemcnt shall be deemed to be made witn respect to  such other Schedule regardless of 
whether or not a specific cross reference IS made therelo if  the relevance ofsuch 
disclosure to such other schedule is reasonably apparent on its face 

9 19 Interpretation 

(aj Whenever the words “mclude,” “includes“ or “includmg” are 
used in this Agreement they shall be deemed I O  be followed by the words “without 
Imitation ’I 

(b) The words “hereof,” “herein” and “hereunder” and words of 
s m l a r  impon when used UI h s  Agreement shall refer lo this Agreement as a whole and 
not to any panicular provlsion of this Agreement, and Section, Schedule and Exhibit 
references are to this Agreement unless otherwise specified 

(c) The meanings given to terms defined herem shall be equally 
applicable to both smgular and plural forms of such terms 

(d) Words denotmg any gender shall mclude all genders. Where a 
word or phrase is defined herem, each of its other grammancal forms shall have a 
correspondmg mearung 

(e) A reference to any party to h s  Agreement or any other 
agreement or document shall include such party’s successors and permitted assigns. 

(0 A reference to any legislation or lo any provision of any 
legislation shall mclude any modification or re-enactmenl thereof, any legislative 
provision substltuled therefor and all regulations and stamtory i n s m e n t s  issued 
thereunder or pursuant thereto. 

(g) All references to “$” and “dollars” shall be deemed to refer to 
Umted States currency unless otherwise specifically provided 

01) 
defmed m accordance with G M .  

All references to any fmancral or accounting terms shall be 
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9 20 Preparation of this Arreement Buyer and Sellers hereby 
acao iv iedge  rhar  ( I !  Buyer and S e l l e r s  jomtly 2nd e q u a l l i  pan ic ipa~ec  II? I h e  drafring of 
{his 4.preernent and all other agreecienrs conremplated hereby. ( 1 1 )  Buyer 2r.d Sellers 
heve been adequately represenled and advised by  legal counsel with respecr to rtus 
Apreenient and the iransacnons conrernplared hereby, and (111) no presumption shall be 
made that any provision of h i s  .A$reement shall  be construed against eirher party by 
reason o i  such role in the draf~ing or  Lhis Agreement and any otier agreement 
contarnplated hereby 

lRernaindrr of  Page Interinonally Left Blank] 
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IN WTh‘ESS UWEREOF, h s  .4greemenl has been duly executed and 
deliverEd by the duly aurhonzd officers of Sellers and Buyer as o l  b e  date f irs t  above 
Wrlrren 

SELLERS: 

ALLEGIANCE TELECOM COMPANY WORLDWIDE 
m G m  CORPORAnON 
ALGX BUSINESS INTEP.NET, INC 
ALLEGIANCE INTERNET, INC 
ALLEGIANCE TELECOM INTERNATIONAL, INC 
ALLEGIANCE TELECOM OF ARIZONA. INC. 
ALLEGlANCE TELECOM OF C A U F O ~  INC. 
ALLEGIANCE TELECOM OF COLORAW. INC. 
ALLEGIANCE TELECOM OF FL0RU)A. INC. 
ALLEGIANCE TELECOM OF GEORGIA, INC. 
ALLEGlANCE TELECOM OF ILLINOIS, INC. 
ALLEGIANCE TELECOM OF INDIANA, INC. 
ALLEGIANCE TELECOM OF MARYLAND, INC. 
ALLEGIANCE TELECOM OF MASSACHUSETTS. INC. 
ALLEGIANCE TELECOM OF MICHIGAN. INC. 
ALLEGIANCE TELECOM OF MINNESOTA, INC 
ALLEGIANCE TELECOM OF MISSOURI, INC. 
ALLEGlANCE TELECOM OF NEVADA, INC. 
ALLEGIANCE TELECOM OF NEW JERSEY. INC. 
ALLEGIANCE TELECOM OF NEW YORK. INC. 
ALLEGIANCE TEUCOM OF NORTH CAROLINA INC. 
ALLEGIANCE TELECOM OF OHIO. INC. 
ALLEGIANCE TELECOM OF OKLAHOMA. INC. 
ALLEGIAKE TELECOM OF OREGON, INC. 
ALLEGIANCE TELECOM OF PENNSYLVANIA, INC. 
ALLEGIANCE TELECOM OF TEXAS. INC. 
ALLEGIANCE TELECOM OF THE DISlTUCT OF COLUMBIA, INC. 
ALLEGIANCE TELECOM OF VIRGINIA INC. 
ALLEGIANCE TELECOM OF WASHINGTON, INC. 

’ ALLEGIANCE TELECOM OF WISCONSIN. INC. ~~~ 

ALLEGIANCE TELECOM PURCHASING COMPANY 
ALLEGIANCE TELECOM SERVICE CORPORATION 
COAST TO COAST TELECOMMUNICATIONS, INC. 
HOST”.COM. INC. 
INTERACCESS TELECOMMUNICATIONS CO. 

http://INTEP.NET
http://HOST�.COM


(Spalures Continued) 



BUYER: 

XO COMMUMCATIONS, MC. 



EXH15IT ?! 

UNITED STATES BATVKRLJPTC~’ COURT 
SOUTHERN DISIWCT OF NEU YOHK 

In re 

.AUegxmce Telecom, Inc , g a t ,  

Debtors 

Chapter 11 
Case No. 03-13057 O D )  

(Jointlv Administered) 

ORDER (A) ESTABLISHING BLDDMG 
PROCEDURES .4W BID PROTECTIONS I3 CONNECTION 
WITH THE S A L E  OF SUBSTANTIALLY ALL OF THE ASSETS 

OF THE DEBTORS, (B) APPROCTVG THE FORM AND MANNER 
OF NOTICES AND (C) SETTING A SALE HEARWG DATE 

Upon the motlo% dated December 18,2003 (the “Monon”), of Allegiance 

Telecom, Inc (“Allegiance”) and its drect and mduect subsidiaries, as debtors and 

debtors m possession (collechvely, the “Debtors”), for an order (i) es tabhshg bidding 

procedures and c e m  protecnons (the “Biddmg F’rocedures’? payable to the Buyer’ 

mcludmg a break-up fee and expense reimbursement; (9 appromg the form and manna 

of notice related to the sale of certaui =sets of the Debtors, (iU) setting a hearhg date 

(the “Sale Heanng”) to consider approval of the sale of substanhally all of the assets of 

the Debtors as provlded in the Purchase Agreement (the “Sale Assets’?; (iv) authoridng 

the procedures for asmption and assignment of c e m  executory conWcts and 

unexpired leases u1 connechon wth  the sale of the Sale Assets (h “Sale Transaction”); 

and (v) granting cem related relief (collectively, the “Bldding Procedures Order‘?; and 

an mtenm hearing having been held (the ‘’Proceduxs Hearmg”) in respect of the r e k f  

Unless o k w x  defined hack capidlizcd ferns shall have themcankg mhd to lhem m thc 
Mooon M that C m a m  p m h  agrrcmpll bebvan Allcgv.ncc and @vat CommGnkahorvj LnIcma~d  
Inc &mi Dcccrnbcr 18.2003 ( h e  “Ruck% Ageanent“). as applcablc, and E. mcdficd by ltus BBddmg 
Rocedures order (as defined bclow), i~.i appbcablc. 

I 



xqU?.Qsted n the  Mobon (as descnbed in clauses (I)  - (v) above ( h e  '%lmunq 

RehefJj. and 11 apppeanng rha~ nonce ofthe heanng has been provided IO (1) the 0 5 ~  of 

the Emred States Tmslee, (u) the ammeys for the agent for the prepetitlon lenders, (i) 

ihe anomeys for the Crehrors' Comrmtm; (IV) all nondebtnr conmctmg and lease 

panes iaennfied on Schedules 4 20 and 4 21 ofthe Disclosure Schedules, (v) all parbes 

that provlde ~elecom semces io the Debtor; pursuant to mffs, (VI) the attorneys for the 

Buyer, (bu) all counterpamrs IO h e  Assumed Contracts, (viii) all parbes who have made 

w n u e n  expressions of mieres1 m a c q m n g  the Sale Assets or the Buslness w i t h  two (2) 

months pnor to the date of the Mooon, (IX) all known persons holding a lien on any of 

the Sale Assets, (x) the Secunbes and Exchange Comrmsslon; (XI) all tvung authonues 

that have junsdxhon over the Sale Assets, (Xu) d Governmental Agencies hamg 

jurisdchon over the Sale Assets w th  respect to Enwonmental Laws, (GI) the attorneys 

general of all states in whch the Sale Assets are located, (XIV) the Federal 

Commurucabons C o m s s i o n  and apphcable state pubhc unllty comrmss~ons; and (XV) 

all other partm that had filed a nonce of appearance and demand for semce of papers 

these bankruptcy cases under Bankruptcy Rule 2002 as of the date of the Mobon; and it 

appearing that such notice conshtutes good and sufficient nohce of the Motion and the 

requested he lmnary  Rehef and that no other or M e r  notice need be provided and 

upon the heanng held on December 18,2003 appmnng the Lock-Up Order; and ce& 

pama, including the Creditors' C o r n m e ,  hamg objected to the Prehnunary Relief; 

and the Debtors and Buyer having agreed to modifications to the relief requested in the 

Mohon pnor to the heanng on the Momn to accommodate, in part, such objections; a d  

upon the Debtors, Buyer, the Crehtors' Comrmttee, and other objecnng parties havmg 
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ageed IO funher rnodi6caaons m the relief requared at the heanng held on the Mooon 

an January 9,2004. and upon h e  C o w  h a m g  approved the Blddmg Procedures Order, 

as mod&d on the record, and upon thls Biddmg P r o c e d m  Order semng fonh all such 

m&ficabons as a p e d  upon by the p m e s ,  and upon the Moaon and the record of the 

Procedures Heanng and all other proceedmgs had before the Court, and i t  a p p e m g  that 

an order ganlmg the Prehmmary Rehef IS m the ks htercst of h e  Debtors and p m e s  

UI m t e ~ %  and 11 appeanq that the Court has ~ m s d ~ c t i o n  over h s  matter, and aRer due 

dehbenhon and sufficienl cause appeanng therefor 

IT IS HEREBY FOUND AND DETEKMINED THAT: 

A The Bidd~ng Procedures as set fonh and defined below, are fair, 

r ea so~b le ,  and appropnate and are designed to r n m e  the recovery on the Sale 

Assets, mcludmgthe Assumed Contracts 

B The Debtors have demonstrated a c o m p e h g  and sound busmess 

~ust~licahon for a u t h o h g  the payment of the Break-Up Fee and the Expense 

Rembursement (each as defined herem) to the Buyer under the circumstances, h g ,  

and procedures set forth m the Moho4 the Purchase Agreemen& and herein. 

C. The Break-Up Fee and the Expense Reimbursement are fair and 

reasonable, provide a benefit to the Debtors’ estates and creditors, and were negotiated by 

the parties to the Purchase Agreement m good faith and at arm’s-length 

D. The Debtors’ payment to the Buyer (under the conditions of and as 

set forth in the Purchase Agreement and herem), of the Breakup Fee and the Expense 

Rembursemenl IS (i) an a d  and necessary cost and expense ofpresewfflg the Debtors’ 

estates, (U) of substantial benefit to the Debtors’ estates, (hi) reasonable and appropriate, 
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in 11$1 of. among other b g s ,  (a) the sm and nature of the proposed sale under the 

A L x m c n l ,  (b) the subslantmi efom that have been anc will be expended by the Buyer, 

and (c) the benefiLr the Buyer has provlded Lo the Debtors' erlates and credtors and aU 

pmles III interes herem non*qLhs!andmp thal the proposed sale IS rubdect IO hgher  or 

benrr offen. and (IV) necess? lo e n s  Lha~ thr Buyer u?u connnue IO purme 115 

proposcd acqiusioon oithe Sale 4sseu In pmcular  die Purchase A-merneni was the 

-LYIIYY..V.I -. ii proces undedckcn b! the Debioc and  theu professionals io negooate a 

ITdnracuon wth a bidder who was prepared LO pay the hghest or o t h m s e  best purchase 

pnce to date for the Sale Asseu III order to r n m e  the vdue of the Debtors' estates. 

- . . I  ^_ ,.r 

E The payment ofthe Break-Up Fee and the Expense 

Rembursement should be approved because, among other h g s ,  (I) no other party to 

date has entered mto a defirunve agreement for the acqlusihon of the Sale Assets on 

terms acceptable to the Debtors, (ii) the execuhon of the Purchase Agreement 1s a 

prerequisite to determmmg whether any party other than the Buyer is d h r @  to enter mto 

a definihve agreement for the acquisihon of the Sale Assets on t e r n  acccptable to the 

Debtors and ther credtor constituencies, (ii) the protechons afforded to the Buyer by the 

Break-Up Fee and the Expense Reimbursement were matenal mducements for, and 

express conmtions of, the Buyer's wdhgness  to enter mto the b h a s e  Agreement, and 

(iv) the Buyer 1s unwdhg to commt to hold open its offer to acquve the Sale Assets 

unda the terms of the Purchase Agreement unless I t  is assured of the payment ofthe 

Break-Up Fee and the Expense Reimbursement 

F The a s m c e  of the payment of the Break-Up Fee and the 

Expense Reimbursement has (I) promoted more competihve bidding by inducmg the 



Buyer’s bid whch othewse would not have been made. wthoui whch compehrjve 

biddmg would be lirmkd, and wtuch may be h e  tughest and best avdable offer for h e  

Sale .4ssets. (u)  lnduced the Buyer IO research the value of the Sale Assea and propose 

the macuoTLs contemplated bv the Purchase Apernenr  mcludmg, among other h g s ,  

wbmsion of a bid lhat wdl serve as a m u m  or floor bid on whch ali other bidder; 

can rely, and (uij provlded a benefit 10 the Debtors’ estdtes by mcreasmg the likehood 

that the pnce at wtuch the Sale Assets are sold rvlll reflect theu me worth 

G The payment ofthc Break-Up Fee and the Expense 

Reunbmernent 1s an expense necessary to maxrrue  the value of the Debtors’ alates 

and the enby of th~s Order I S  m the best mterests ofthe Debtors, theu estates, credtors, 

and all other parhes m merest 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED THAT: 

I 

Order, IS granted 

2 

The Prehmumy Rehef, as m o d h d  by h s  Biddmg Procedures 

The Auction shall be conducted on the following t e r n  and 

condtions constituting the Bidding Procedures: 

- 
Horse Bid 

I 

Under the terms of the Purchase Agreement, the Buyer has agreed to 
purchase the Sale Assets for appro*ly $390 millim plus 
Assumed Liabilities (the “Sralkmg Horse Bid), subject to the terms 
of the Purchasc Agreemenf as modfied by thls Order. 

Under the terms of the Purchase Agreement, be- on the date the 
Bidding Procedures Order 15 approved by the Court and c o n h q  
util the c o n c h o n  of the Auchon, the Debtors are entitled to, among 
other things, sohcit and negohate COmpeMg Tmacnons.  

Fnch porenod bidder (a “Polenbd Bidder”) muSt deliver ( d e s  

5 



Bid Deadline 

l r k l a n d  6. Ellis U P ,  Cibgroup Center, 153 East 53‘d Street, New 
York, M 10022-461 I and Wchael.4 Krarner, Greenhdi & Co., 
LLC, 500 Park Avenue, 23rd Floor, New York, New York 10022, (a) 
the attorneys for the agent for the prepebbon lenders (the ‘%Bank 
Agent”). Paul, Hashngs, Janofsky & Walker LLP, 600 Peachtree 
Streer, N E ,  24th Floor, Arlanw GeOJpa 30308 (Am: Jesse Aushn, 
ID, Esq ;I, and (m) the atiorneys for the statutory committee of 
unsecured credlors (the “Crediors’ Comrmuee”), Alan Gump S t n u s  
Hauer Feld LLP, 590 Madison Avenue, New York, New York 10022 
(Am Ira S Duengoff, Esq.), the fo l lomg documents (the 
“Be- Bid Documents”) m order tn pamcipate m the biddmg 
process 

a an executed confidenba!Q apeement m form and substance 
sansfactory to the Debtors, and 

p r e b m m q  proof by the Potential Bidder of ILS financial 
capacity to close a proposed tramachon, the adequacy of 
which the Debtors and thelr adusors will determine, 
consultahon wth the Bank Agent and the Crehtors’ 
C o r n n e e  

b 

Witlun two (2) b m e s s  days after a Potenhd Bidder delivers the 
Prehmary Bld Documents, the Debtors, after consultanon wth the 
Credtors’ Comrmttee and the Bank Agent, shall dererrmne, and shall 
nohfy the Potenbal Bldder, whether the Potennal Bldder has 
submitted acceptable h e h i n a r y  Bid Documents so that such 
Potential Bidder may conduct due diligence with respect to the assets 
sought to be acqured. Only those Potenbd Bidders that have 
submitted acceptable Rehinary Bid Documents may submit bids. 

Bids musf (a) be m m u g ,  @) wth respect to the Sale Assets, at a 
minimum, exceed the Stallang Horse Bid by $21 mill~on; (c) sa&@ 
the Bid Requirements set forth herein and (d) be received by (i) the 
attorneys for the Debtors, Kirkland & Ellis LLP, I53 East 53rd SmeL 
New York, New York 10022 (Attn: Matthew A. Cantor, Esq. and 
Jonathan S Henes, Esq.), (i) the h a n d  advlsors for the Debtors, 
Greenhill & Co., LLC, 300 Park Avenue, 23rd Floor, New York, New 
York 10022 (Am: Michael A. h e r ) ,  (ui) the Office ofthe United 
States Trustee, 33 Whitehall Street, 21st Floor, New York, New York 
IO04 (Am. Pamela J Lustin, Esq.), (iv) the attorneys for the Bank 
4genf Paul, Hashngs, Janofsky & Walker LLP, 600 Peachtree Stect, 
N.E., 24th Floor, Atlanta, Georgia 30308 (Arm: Jesse Aush, Il l ,  
Esq ), and (v) the attorneys for the Creditors’ Comrmttee, Alan Gump 
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i S t n u s  Hauer Feld LLP, 590 Madison Avenue. New Y’orkNrw York 

Bid 
Reyuiremenrs 

I 

10022 (Arm ha S Dlzengoff, Esq ), so as to he actually received no 
l a m  than 5 00 p m ( p r e v a h g  Eastern Tune) on Feb- 9, 2004 
(the “Bid Deadhe”) Such bids shall be deemed “Qualbed Bids” 
anti those panes submmng such QuMed Bids shall be “ Q d 6 e d  
FhddeE ” No later than one (1) Busmess Day after the Debtors 
recr ibe such Oualihed BIB,  h e  Debtors shaU proflde copies of such 
bid. to Bu?ei m d  an\ other Quabfied Bldder, prowded. that Buyer 
and an!. such W & d  Bildder shall keep the Q d f i e d  BI& 
confidenud p u m u r !  to an executed confidennal~r). apement  and 
shali nor conldct or cornmurucate uith any Quahfied Bidder ulth 
respect io any such bids or discuss h e  Quabfied Bids wh any parry, 
except a requved by lair, and subject further to the conlidenuahty 
restncnons regardme Assumed Conuacu on page 9 hereof 

Pames that do not submt a W f i e d  Bid by the Bld Deadhe wdl not 
be pemuned to pamcipate at the Auction 

Qualified Bids rnw meet h e  followmg requnements (the “Bid 
Reqwements”) 

Each Quahfied Bid for the Sale Assets must be on the Same or 
better terms and condtions as those t m  set forth UI the 
h c h a s e  Agreement and the documents set forth as exhibits 
thereto A w e d  Bid may be for (i) the Sale Assets, (ii) the 
Sale Assets plus any or all of the Excluded Assets, or (m) 
mdividual components of the Sale Assets or Excluded Assets, 
specifically mchdmg the Shared Technology F d d  
business, the managed modern pon business, and the Shared 
Hosting busmess; provided, however, that if the COW 
approves the sale of any Sale Asset to a bidder other than 
Buyer, the Break-Up Fee and Expense Reimbursement will be 
payable in accordance with the t e r n  of h s  Order A 
qualified Bidder may,  but IS not required to, include an offer 
to enter into the Master Services Agrement referenced in 
Sechon 6.26 of the Purchase Agreement. 

Each Qualhcd Bid must c o n s n ~ t e  a good hth, born fide 
offer to acquire assets of the Debtors. 

Each Qualified Bid shall not be conditioned on obtaining any 
of the followg: financing, shareholder approval, 
enmnmental contingencies, andor the outcome of due 
ddigence by the bidder. 

1. Except with respect to Buyer III accordance with the Purchase 
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4ucrion and 
7verbids 

the Closmg 

As a condmon 1O rnalang a Qul~15.k Bid. any cornpedng 
bidder must provlde the Debtors, the Bank Agent and the 
Creditors' Cornnunee, on or before the B I ~  Deadhe, w th  
sufficient and adequate nformahon 10 demonstrate, 10 the 
sahsfacbon of the Debtors (after c o d t a n o n  wth the Bank 
Agent and the Credtors' C o r n n e e ) ,  that such compemng 
bidder (i) has the financd whmwthai  and ably to 
consummate the acqusioon of the assets to be a c q w d ,  and 
(u) can prowde all nondebror connachng p m e s  to the 
Assumed Conmcts wth adequate assurance of fume 
performance as contemplated by Sechon 365 of the 
Bankruptcy Code 

h order for a bid to conshtule a Qualified Bid, any bidder for 
all or subsrannally all of the Sale Assets shall subrmt a depost 
equal to $30 d o n  and any bidder for less than all of the Sale 
&sets or for any Excluded Asset shall subrmt a deposit equal 
to 10% of such bid (each, a "Good Faith Deposit") On the 
date such bid IS submitted, the bidder shall dehver the Good 
Faith Deposit m unmedately available funds by wire transfer 
io an account or accounts designated by the Debtols or by the 
debvery of altemahve credt suppon that is UI an amount no 
less than the Good Faith Deposit and is reasonably acceptable 
to the Debtorj after c o d t a n o n  wth the Bank Agent and the 
Creditors' Comrmttee on the date such bid is subnutted 

If no QuaMed Bid IS received by the Bid Deadline, the Aucbon wdl 
not o m  and the Debtors shall prompdy pursue enhy of an order by 
the Court a u t h o h g  the Sale to the Buyer. 

If the Debtors receive a Quahfied Bid by the Bid Deadline, in addbon 
:o the Stalking Horse Bid, the Debtoe shall conduct an auchon (the 
'Auction") with respect to the (I) the Sale Assets, (11) the Sale Assers 
ilus any or all of the Excluded Assets, or (ii) individual mmpmts 
if the Sale Assets or Excluded Assets that are sought to be acquired 
3y a w e d  Bidder. The Auction shall commence at 9.00 am. 
p w a h g  Eastern Tune) on February 12,2004, at the offiices of 
GrGrkland & Ellis U P ,  Cidgroup Center, 153 East 53rd Smeet, New 
York, New York 10022-461 1, or such later m e  or other place as the 
k b m s  shall not@ all QuaiJfied Bidders who have submitted 
&ahfied Bids. 7he Auction may be continued to a later date by the 
kbtors, with the reasonable consent of the Buyer, by making an 
mouncement at the Aucbon. No further nobce of any such 
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Assumed r- Contra cts 

h n d  over- bids for all or substanhaliy all of the Sale Assets shall be 
$21 milhon 

The subsequent bid mcrements at the Aucnon shall be $5  mhon,  
provided, however, that the Debtors reserve the nght to mod@ 
subsequent bid tncrements based on the context of the Auchon after 
c o d r a u o n  wth the Bank Agent and Cred~mrs’ C o r n n e e .  

At the Aucaon, the Buyer shall have the nghhr to bid all or pan of the 
Break-Up Fee (as defined herem) and the Expense Reimbursement (as 
defined herem) 

As set forth m Sechon 3 5(d) of the Purchase Ageement, Buyer and 
Sellers agree to keep confidential and not dsclose to anyone the 
Assumed Contracts except to (I) the Bank Agent and the Creditors’ 
Comrmrtee and ( u )  any party othenvlse reqtured by law, prowded, 
that, w t h  respect to clause (i), (a) the Bank Agent and the Creditors’ 
Comrmixt shall keep such dormanon confidential and shall not 
disclose such dormation absent further order of this Court and Buyer 
shall be enntled to seek enforcement of h s  provision and (b) the 
Bank Agent and the Crehtors’ Cornminee may use such mfomtion 
for the purpose of evduahng bids. 

In order for a bid to comhtute a Quallsed Bid, any bidder must 
prowde to the Debtors a hst of leases and executory contracts that 
such bidder plans to assume. The Debtors and each bidder agree to 
keep confidential and not disclose to anyone such list except to (i) the 
Bank Agent and the Ci-ed~tors’ Committee and (E) any party 
othenvlse reqwed by law provide4 that, wth respect to clause (I), b) 
the Bank Agent and the Creditors’ Committee shall keep such 
dormation coddenhal and shall not disclose such i n f o d o n  
absent further order of this Court and (z)  the Bank Agent and the 
Creditors’ C o r n n e e  may use such informahon for the purpse  of 
evaluating bids. 

The Debtors, after consultation with the Creditors’ Comrmttee and the 
Bank Agent, shall consult with each Q d f i e d  Bidder and Buyer 
regarding the calculation of cure: amounts and rejection damage 
c l m  related to Buyer’s bid and the bids of the other Qualified 
Bidden. 
Upon conclusion of the Aucaon the Debtors. in the exercise of their 
~ ~ i n e s s  judgment and a h  c o k l h n g  with thm advlsors, the Bank 
4gent and the Credtors’ Committee, shall identify the highest and 
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L Return of Good 
~ Fairh Deposir 

and Best Bid 

I 

beg offer. 01 agpepate of offers, (the “ W m g  Bld”) (the b~dderjs) 
l w m p  suomtwd d Winnine Bid L‘ the “Successful Bidder"] 

The Sale Approvd H e m g  I S  presently scheduled to iake place on 
Febr%q 19,2004 at 10 00 a m. (prevathg Eastem Tune). before the 
Hon Roben D D m .  Uruted Slates Bankruptcy Judge. m Room 610 
of the Ururzd Swies Bm!uupey Corn for the Sourhem Dismct of 
New York Alexander Handton Custom House, One Bowllng Green, 
New Y o r k  Ne- York, 10004-1408 The Sale Approval tleanng may 
be conbnued IO a later &re by the Debtors, wth the reasonable 
consent of the Buyer. by makmg an announcement at the Sale 
Approval Heanng. prowded. h t  any such conbnuance shall not be 
later than the deadhe set forth III E h b l t  1 of the Purchase 
AgreemenL No funher nohce of any such wnnnuance wd1 be 
r e q w d  to be prowded to any party At the Sale Approval Heanng, 
the Debtors shall present to the Bankruptcy Colrrt for appmval the 
W q  Bid 

The G o d  Fatth Deposit of the Successful Bidder shall be credted to 
the pnce paid for the Sale Assets, the Excluded Assets and/or any 
component of the Sale Assets, whchever the case may be The Good 
Fath Deposit of any unsuccessful bidders vnll be returned wttun 
fifteen ( 15) days after consummahon of the sale to the Successful 
Bidder of the asset(s) such Good Faith Depoat relates to or upon 
permanent wthdrawal by the Debton of the proposed sale of such 
assets. The deposit of the Buyer, ifnot chosen as the W k g  Bid, 
shall be returned m accordance with the Purchase Agreement 
If for any reason the enhty that makes the highest and best bld f& to 
consummate the purchase of the Sale Assets, the Excluded Assets, 
andor any of the Sale Assets within the tune permitted, the bidder 
with the second hghest and best bid for any such assets wdl 
au tomahdy  be deemed to have subrmtted the lughest and best bld 
and, to the extent the Debtors elect, after consultanon wth the Bank 
Agent and the Credtors’ Committee, the Debtors and such bidder 
shall cOnsummate the sale as soon as is commercially reasonable, but 
only after Bankruptcy C o d  approval of such sale. The Debtors shall 
provide en (1 0) days notice of then motion for B h p t c y  Court 
approval of the sale to the second highest bidder or such greater 
length of nohce as w e d  to m p l m e n t  the assumption and 
assignment of executory conhaacts and unexpired leases. If such 
failure to coTLsummate the sale to the entity that made the highest and 
best bid is the result of a breach by such entity, such entity’s Good 
F a h  Deposit shall be forfeited to the Debtors and the Debtors and the 
Ireditors’ Comrmttee specifically merve the right to seek damages 
?om such enhty, provided, however, that the disposition of the Good 
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Resenmiion of 
Rig I 1  I S  

BreaA-Lp Fee 
ind  
Expense 
Reimbursement 

3 

Fath Deposlt of Buyer shall be governed by the Purchase A-mement 
The Debion reserve the nght to reject any (other than the Buyer’s 
offer pursuant u, h e  Purchase Agreement) QuaMed Bld (as defined 
below) d the Debtor;, after c o d t a n o n  with the Bank Agent and the 
Cred~tors’ C o r n t r e e ,  d e m e  that such Qmhfied Bld IS 
(7) madequare or mcufficient, (u] not m confomry wth the 
requuemenls of the B h p r c y  Code. any related rules or the t e r n  
set forth herem. or (IU) conuary to the best mterests of the Debtors 
and th~r esrates 

In the event, among others set forth m the Purchase Agreement and as 
SKI fonh below, that the Bankruptcy Coun enlers an order appromg 
the sale of any Sale Asset to a p a q  Other than Buyer, the Debtors 
shall owe to Buyer (1) a break-up fee UI the amount of $8 d o n  (the 
“Break-Up Fee”) and (u) a reunbursement of Buyer’s acrual, 
reasonable, and documented expenses m comechon wth the 
tmnsamon contemplated ul the Purchase Agreemen4 not IO exceed 55 
d o n  (the “Expense Reimbursement”). 

Pursuant to sechon 363@) of the Bankruptcy Code and 

notwithstand~ng the provisions of the Purchase Agreemenf the Debtors are duected to 

pay to the Buyer (a) the Expense Reunbursement & @) the Break-Up Fee by Wire 

transfer of media t e ly  a d a b l e  h d s  to an account designated in WnMg by the Buyer 

m the event that (i) the Purchase Agreement IS terminated (A) by Buyer pursuant to 

Sechon 8.1@) ofthe Purchase Agreement when ATI does not have the nght to terminate 

the Agreement pursuant to Secbon 8 1 @) of the Purchase Agreemenf (B) by Buyer 

pursuant to Sechon 8 I(c) or (a) of the h c b a s e  Agreement, or (C) by Sellers pursuant to 

Sechon 8 1(r) of the Purchase Agreement; or (ii) Buyer terminates the Purchase 

Agreement purmant to Sechon S.l(e) as a result of Debtors’ gross negligence or d f u l ,  

wanton or reckless action or inaction taken or not taken with an intent to cause the 

termmanon of the Agreement or othenvlse negatively impact the transactions 

contemplated thereby (collechvely, a “Sellers’ Intentional Breach’? or Buyer elects not to 
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close because the condmon set forth m Secbon 7 2(a) of the Purchase A w m e n t  has not 

been sahsfied as a result of a Sellers' lntenhonal Breach, arowded. however, b t  (y) 

Buyer's tenrunahon of the Purchase Apeement pursuant io Secaon 8 I@) that IS based 

upon the eient of a breach of any representabon or warranty a s  sei forth m Secnon 8 1 (e) 

of the Purchase Agmrnent shall not tngger Buyer's nght to the Breakup  Fee unless the 

delay in closlng has occurred by reason of a breach of any represenration or warranty as 

set forth m Secbon 8 1 (e) of the Purchase Agreement that JS a Sellers' Intenhonal Breach; 

and ( 2 )  Buyer's wrnunahon of the Purchase Agreement m accordance vnth Secbon 8 l(c) 

of the Purchase AgTeement by reason of the Court's entry of an order denylng an 

e m i o n  of exclunvrty or lem~nabng exclusivity shall not mgger Buyer's nght to the 

Break-Up Fee but the Break-Up Fee wdl be pad withm two (2) Busmess Days of and 

mggered upon the Occurrence of (a) the entry of an order by the Court appromg the sale 

of any of the Sale Assets to any party other than the Buyer, or (b) the entry of an order of 

the Corn approwng a dxbsure statement for a plan of r e o r g u n o n  or liquidation that 

does not expressly contemplate the sale of the Sale Assets to Buyer. The second sentence 

of Secoon 7.l(b) of the Purchase Agreement is hereby deleted in its cnhrety. The 

d e h h o n  of "Sale order" in the Purchase Agreement is hereby deleted and replaced wth 

the followg. "'Sale Order' meam an order m a form reasonably acceptable to Buyer 

appromg the Purchase Agreemcnf h e  t m  and conditions thereof, and the m a c h o n s  

contemplated thereby.'' The Buyer shall be entltled to tenrunate the Pwhase Agreement 

and shall be entitled to the Break-Up Fee and the Expense Reimbursement if, among 

orha thmgs, (a) the Sale Order is not e n t e d  within the dadhe set f o h  in Exhjbit J to 
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the Pachase Ageemen1 m accordance wlh Paragraph 6 or @) an order IS enlered 

dpproimg h e  Purrhase r ipenicn!  but much order 1s no! reaonably accepuble to Buyer. 

4 In the event the Buyer kmmles the Purchase A p e m e n !  

punuani Io Secnon 6 I (e) oT Lhe Furchate Agreemenr or elec& nor to close, m each m e  

because the condinon sei forth II~ Secoon 7 ?la) ofthe Purchase Apeement h no1 been 

s a n s k d  ac a r a d !  of some reason orher than a Sellers' I n m o o d  Breach the Buyer 

a M i i  uc ciiotied to payneni  of h e  kxprnsc Rrunbmemeni onl) 

5 Buyer shall promde the Debtors, I ~ K  Bank Agenk the C ~ ~ & I O K '  

Cumrmhee, and the Uruted Slates Truslee for the Southern Disrnn ofNew York (the 

"U S Trustee") wth documenntanon suppurtmg the mcurrence of expenses (includmg 

legal, h c i a l  adwsor, and accounhng fees) for whch the Buyer seeks reimbursement 

under h e  prowsions of the Purchase Agreement and tIus Order authondng the payment 

of the Expense Reunbursement The Debtors, the Bank AgenS the Crehtors' Committee, 

and the U S Trustee shall have  en ( I  0) days 6om the delivery of such documentation to 

object to the payment of the Expense Reimbursement on the ground that the expenses are 

unreasonable, whch objecnon shall m d a t e l y  be served by f a c s d e  mnsmssion or 

e l e m m c  dehvery to the Debtors and the Buyer. If no objection is received within such 

ten (IO)  day period, the Debtors shall pay to Buyer the Expense Reimbursement as 

RqlllrCd hmunder and in the Purchase Agreement wthout further order of the Court If 

an objechon IS received, such Objechon shall be resolved by the court 

6 .  In the event of a Sale Delay that the Buyer does not a p e  to wawe 

or extend, the Debtors shall pay to the Buyer the Break-Up Fee and the Expense 

Reunbursement. In the event of any waiver of any default m E h b i t  J to the Purchase 
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Apemen1  that would have orhewise mggered the payment of the Break Up Fee and the 

Expense Reunbursement, the pai.men! of the Break Up Fee and the *me 

Reunbmement shU be mggexd if such extended deadlme h not been met and the 

Buyer t e m r e s  the Purchase Ageement as  a r d  thereof 

7 A n y  Break-Up Fee and Expense Remburjement reqlunrd to be 

paid hemmder and under the P u r c h m  A p e m e n 1  shall be p a d  W I ~  two (2) Business 

Days of the earher of (a) the e n a  of an order by the C o w  appromg the sale of any of 

he Sale Asses to any party other than the Buyer or (b) the entry of an order of the Court 

appromg a d~sclosure statement for a plan of reorganmtion or hqudanon that does not 

expressly contemplate the sale of the Sale Assels to Buyer, prowded, however, that the 

Expense Reimbursement shall be pad  m accordance wth Paragraph 5. 

8.  Nothmg herem shall m any way h t  the nghts of Buyer or the 

Debton to t e m t e  the Purchase Agreement m accordance wth the term thereof. 

N o m  herem shall ~ T L  any way h t  the nghn of the Sellers to dehver the Early Closing 

Elechon as set forth m the Purchase Agreement or the nghts of the Crediton' Committee 

or other parry in interest to seek entry of an order of h s  Court compelling the Debtors to 

make an Early Closmg Election in accordance w t h  the Purchase AgTeemenf whch order 

may be sought on 5 (five) Business Days notice unless othenvlse ordered by the Court. 

9. Except as otherwise provided m Paragraphs 3 , 4 , 5 , 6 , 7 ,  and 13, 

the Debtors are authonzed and empowered to pay the Break-Up Fee and the Expense 

Reimbursement to the Buyer, as reguired under and pursuant to the Purchase Agreement 

and this B~ddmg Procedures Order, without further order of the Court; prowded, 
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however, that payment of the Expense Retmbursement shall be m accordance wth the 

procedure descnbed tn Paragnph 5 hereof 

I O  Pursuant 10 secnon 364(c)( I )  of the Bankruptcy Code, the Break- 

Up Fee and !he Expense Remibursemenr shall m e w e  nrperpnonty admuusIi-abve c l m  

stam and sha!J have pnony over any and all admuusbabve expenses of the lands 

specified  IT^ m o o n s  503@), 506(c). 507(a), or 507@) of the Barkupicy Code, provided, 

however, thaf the Break U p  Fee and Expense Reunbursement shall nor prime the Liens 

held by Sellen’ seruor secured lenders and any such amom& payable shd! be 

suborhated to h s  came out forprofessionals fees and fees under 28 U.S.C 0 1930 as 

prowded tn the Bank~uptcy Court’s order authonzlng Debtors to use cash collatrral that 

was entered m these cases 

1 1 The nghts of the Buyer to the Breakup Fee and the Expense 

Kembursemenr and the superpnonty admnstranve status of such c l m  shau all 

m v e  rejecnon or breach of the Purchase Agreemenf and shall be unaffected thereby 

12.  The comrmttee to be established pursuant to SeChOn 6 5(c) of the 

P u r c k e  Agreement (the “Comrmttee’? shall have one (1) mdivldual horn 

Commmcabons Technology Adwsors LLC (“CTA) as a mcmber thereof and such 

indmdual shall be entitled to anend all meetings and receive all documents prepand for 

the Cornnee  In the event that CTA concludes that a proposed achon of the Debtors 

proposed by the Committee IS unreasonable, CTA shall inform the Debtors of such 

conclusion in writing, prowde a summary of the reasons therefor, and, to the extent such 

disagreement is not resolved promptly, the Debtors sMl not implement such proposed 

acbon unhl the earher of the date (a) such disagreement is resolved or (b) the Court, upon 



Lime (3) Busmess L)a\,s nonce. nar entrred an order approwng or relectlng such proposed 

acuon Unless o h e m s r  ordered by the C o w .  C T A  shall be proiubited fiom 

~LWITUMM~ or usme an? infomauon received from the C o r n n e e ,  except for 

purposes related io C o r n n e e  matters, p rov ldd  however, that CTA may share such 

nformabon on a confidenhd bass uith the professionals for the Credtors' C o r n n e e  

and the confidenoahty of such mformab'on shall be mrah . led  and, l f l r  LS d e m d  

k t  d picakig regadng any of such lnformanon m u  be filed wth the Corn m 

accordance w~th t h ~ s  Paragraph 12, any such pleadmg shaU be filed under seal, unless 

otherwise ordered by the Court. The Buyer shall, among other h g s ,  be enhtled to 

enforce the terms and condmons of t h ~ ~  Parapaph 12. 

13 In the event the Court derues approval of h e  bonuses that are a 

condmon to Buyer's obhgahon to close under the Purchase Agreement rn accordance 

wth Sechon 7 2(g) of the Purchase Agreemenf Buyer shall d o r m  the Debtors before 

I2 00 a.m (nudrught) on the day the Corn so d e s  r e g a r b g  whether the Buyer waives 

such condmon. If the Buyer does not wave such condition. Buyer SM be enntled to 

m e d i a t e l y  terrmnate the Purchase Agreement and receive the Expense Reimbmement 

(but not the Break-Up Fee), whch Expense Relmbursement will be payable in 

accordance wth Paragraph 5 hereof. 

14. Purmant to Bankmptcy Rule 2002(a)(2), (a) the Sale Hearing shall 

be held on February 19,2004, before the Hon. Robert D. Drain, Umkd States 

Banlouptcy Judge, 111 Room 610 of the United States B h p t c y  Court for the Southern 

Disma of New Yo&, Alexander Hamilton Custom House, One Bowling fieen, New 

York, New York, 10004-1408 at 1O:OO a.m. (EST), and (b) objections to approval ofthe 
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r ebe f requa te i  tn the Mooon (other hi the P r e l m m r y  Kehefprowdd herem). ~f any, 

s h d  be in unMg s h d  mle the name of h c  ob jemp  pany, shaIi state uith 

pmculanp the reasons and basls for the objecuon and shall be fled 41th the C o w  and 

served upon ( I )  the anomeys for the Debrors. Kukiand & E h s  LLP, Ghgroup Center, 

I53  East 53rd Sueel, Neu Yorh. New Yorh 10022 (Ami Matthew A Cantor, Esq and 

Jonathan S H e m ,  Esq i, ( 1 1 )  the Ofice of the Uruted Stales Tmtee ,  33 Whtehall Sme4 

?!:: F!oc:, ?!en' York, New York 1004 (Am Pamela J Lusbm, Esq.), ( i i i )  the anomeys 

for the agent for the Debtors' prepehtion lenders, Pad, Hastmgs, Janokky & Walker 

LLP, 600 Peachtree Street, N.E., 24th Floor, Atlanta, Georpa 30308 (Ami Jesse Austm, 

UJ, Esq ), (IV) the attorneys for the Credrors' C o r n n e e ,  Akm Gump S f n u s  Hauer Feld 

LLP, 590 Madson Avenue, New York, New York 10022 (Am: Ira S. Dlzengoff, Esq ), 

and (v) the ammeys for the Buyer, Wed, Golshal& Manges LLP, 767 F~fth Avenue, 

New York, New York I0153 (Am.  Paul M Basta, Esq.), so as to be actually received by 

such persons no later than February 17,2004 at 4.00 p m. (EST) 

15 Pursuant to Bankruptcy Rule 2002(1), the Debtors are authorized 

to pubhsh, at least five (5) days prior to the Auchon, Nohce of the Auction and Sale 

Approval Heanng, once, m the form annexed hereto as Exhibit 1, in each of the n a h o d  

edhons of The New York Times and The Wall Sheet J o d  

16. Purjuant to Bankruptcy Rule 2002, whin five (5) Business Days 

followmg entq of the Bidding F'mcedures Order, notice of the proposed Auction and the 

Sale Approval Hearing in the form annexed hereto as Exhibit 1 shall be sent by first class 

mad to (i) the Umted States Trustee, (ii) the amrneys for the agent for the Debtors' 

prepemon lenders, (ui) the anomeys for the Credmrs' C o m t t e e ,  (iv) all nondebtor 


